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SUPREME COURT OF APPEALS OF VIRGINIA. 

Sickel v. Commonwealth. 

June 12, 1919. 

[99 S. E. 678.] 

On Petition for Rehearing. 

1. Intoxicating Liquors (§ 132*)— Penal Statute.— Reed-Jones 

Amendment, § 5 (U. S. Comp. St. 1918, § 8739a), declaring that who- 
ever shall cause intoxicants to be transported in interstate commerce 
except for certain purposes into any state whose laws prohibit the 
sale and manufacture of such liquors shall be punished, is highly 
penal in its nature, therefore to be strictly construed, so that a case 
to come within its purview must come both within the spirit and. 
letter. 

2. Intoxicating Liquors (§ 138*) — Transportation into State,— If 
one transports intoxicating liquors into a state whose laws prohibit 
their sale and manufacture, but in doing so employs no instrumen- 
tality of interstate commerce, he does not violate the Reed-Jones 
Amendment, § 5 (U. S. Comp. St. 1918, § 8739a). 

3. Indictment and Information (§ 111 (1)*) — Intoxicating Liquors 
(§ 222*). — Negativing Exception of Statute. — An indictment for a vi- 
olation of Reed-Jones Amendment, § 5 (U. S. Comp. St. 1918, § 
8739a), must negative the exceptions of the statute, there being the 
difference between an exception to a statute and a proviso annexed 
to it that the exception, but not the proviso, must be negatived in 
an indictment. 

4. Criminal Law (§ 276*) — Plea of Federal Jurisdiction — Intoxi- 
cating Liquors. — In a prosecution for violation of the Prohibition 
Law, defendant's plea was insufficient to show exclusive federal ju- 
risdiction of the offense, where it was merely alleged that Congress 
by Reed-Jones Amendment, § 5 (U. S. Comp. St. 1918, § 8739a), 
passed a law regulating the transportation of intoxicating liquors in 
interstate commerce, the language of the section then following; 
the plea should have properly alleged the facts, and that the trans- 
portation into the state was not within the exceptions enumerated in 
the statute. 

On petition for reh aring. 

Former opinion, 97 S. E. 783. Affirmed. 

G. K. Pollock and D. H. Leake, both of Richmond, for plain- 
tiff in error. 

♦For other cases see same topic and KEY-NUMBER in all Key- 
Numbered Digests and Indexes. 
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Assistant Attorney General J. D. Hank, Jr., for the Common- 
wealth. 

Burks, J. A petition has been filed in this case to rehear the 
judgment entered January 16, 1919. 

[1] No question is involved as to the power of Congress to 
regulate interstate commerce, but simply whether the accused 
has brought himself within the act of Congress. Act March 3, 
1917, c. 162, § 5, 39 Stat. 1069 (U. S. Comp. St. 1918, § 8739a). 
The act of Congress is 'highly penal in its nature, and is to be 
strictly construed, and in order to bring a case within its pur- 
view it must come within both the spirit and letter of the act. 
There are no such things as constructive crimes. Church of the 
Holy Trinity v. United States, 143 U. S. 457, 12 Sup. Ct. 511, 
36 L. Ed. 226; Withers v. Commonwealth, 109 Va. 837, 65 S. 
E. 16. 

The act of Congress is in the following words : 

"Whoever shall order, purchase, or cause intoxicating liquors 
to be transported in interstate commerce, except for scientific, 
sacramental, medicinal, and mechanical purposes, into any state 
or territory the laws of which state or territory prohibit the 
manufacture or sale therein of intoxicating liquors for beverage 
purposes shall be punished as aforesaid [a fine of not more than 
$1,000, or imprisonment for not more than six months, or both] : 
Provided, that nothing herein shall authorize the shipment of 
liquor into any state contrary to the laws of such state: Pro- 
vided, further, that the Postmaster General is hereby authorized 
and directed to make public from time to time in suitable bulle- 
tins or public notices the names of states in which it is unlaw- 
ful to advertise or solicit orders for such liquor." 

[2] Under this act, if a citizen of Maryland who is the owner 
of a quart of whisky, which he has owned for years, and which 
was purchased for his private use, brings it into the state in any 
way, he violates the state law, but if he uses no instrumentality 
of interstate commerce and intends to use the whisky so ac- 
quired solely for his personal purposes, he does not violate the 
federal Act. It cannot be said that he ordered, purchased or 
caused "intoxicating liquors to be transported in interstate com- 
merce." We have been referred to the Dan Hill Case, decided 
by the Supreme Court of the United States January 13, 1919, 
■248 U. S. 420, 39 Sup. Ct. 143, 63 L. Ed. — , as taking a differ- 
ent view, but the facts were entirely different. There the trans- 
portation was by an instrumentality of interstate commerce. 
Here we are supposing it to be by private means. In that case 
there were dissenting judges, but in the majority opinion of Mr. 
Justice Day it is said that — 
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"Congress enacted this statute because of its belief that * * * 
the facilities of interstate commerce should be denied to the in- 
troduction of intoxicants by means of interstate commerce, ex- 
cept for the limited purposes permitted in the statute, which 
have nothing to do with liquor when used as a beverage." (Ital- 
ics supplied.) 

This being a criminal statute, if its object was simply to pro- 
hibit the use of the facilities of interstate commerce for the 
transportation of liquor, it cannot be extended to private trans- 
portations where the "facilities of interstate commerce" are not 
used, without straining the language used far beyond what is 
permissible in a criminal case. The language of the statute is, 
''to be transported in interstate commerce," which was, in all 
good reason, held to mean by the use of "the facilities of inter- 
state commerce," and was not extended to transportation by 
private means. 

[3] Again, the act of Congress excepts from its operation 
transportation for "scientific, sacramental, medicinal, and me- 
chanical purposes." If the transportation was for any one of 
these purposes, it did not violate the federal statute. If the pe- 
titioner had been indicted under the federal statute, it would 
have been necessary for the indictment to have negatived the 
exception, as was done in the Dan Hill Case. There is a differ- 
ence between an exception to a statute and a proviso annexed 
to it. The act of Congress contains both. In an indictment un- 
der such a statute it is necessary for the indictment to negative 
the exception, but not the proviso. The rule is well stated in 
section 199 of Beale's Criminal Pleading and Practice, for which 
abundant authority is cited as follows : 

"The rule is generally stated in the following form: In case 
of a statute which contains an exception in the enacting clause, 
the party pleading must show that his adversary is not within 
the exception ; but, if there be an exception in a subsequent 
clause or subsequent statute, that is matter of defense, and is to 
be shown by the other party. The better statement of the rule, 
however, appears to be that when the matter of the proviso or 
exception in the statute, whether it be embraced within what has 
been termed the enacting clause or not, enters into and becomes 
a part of the description of the offense, or a material qualifica- 
tion of the language which defines or creates the offense, the 
negative allegation in the indictment is requisite. But where it 
is a subsequent exemption, or occurs in a separate and distinct 
clause or part of the statute, disconnected with the statutory de- 
scription of the offense, the negative averment is unnecessary. 
* * * 

"In indictment for an unlicensed sale of liquor, sales being 
—4 
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permitted when licensed, must negative a license; or if per- 
mitted for medical purposes, must negative such purpose. An 
indictment for working on Sunday must negative that it was 
work of necessity; but not that defendant was excused from the 
operation of the statute for conscientious reasons. Imprison- 
ment or kidnapping without lawful authority must negative the 
authority." 

[4] In Commonwealth v. Hill, 5 Gratt. (46 Va.) 682, it was 
held that what comes by way of a proviso in a statute must be 
insisted on for the purpose of defense by the party accused, but 
where exceptions are in the enacting part of the law, it must 
be charged that the defendant is not within any of them. So in 
the case at bar, in order to show the applicability of the federal 
statute, assuming for the purposes of this case its exclusive 
character, it was necessary for the defendant, by his pleading, 
to have shown a state of facts which brought his case within 
the statute. This he could only have done by pleading substan- 
tially what it would have been necessary to have alleged in an 
indictment in the federal court under the act of Congress. It 
was not sufficient simply to plead that Congress, by an act ap- 
proved March 3, 1917, "passed a law regulating the transporta- 
tion of intoxicating liquors in interstate commerce as follows : 
Section 5 of Acts of Congress approved March 3, 1917," and 
then give the language of that section. The plea should have 
gone further and made a proper allegation of the facts, and 
have alleged that the transportation was not within the excep- 
tions enumerated in the statute. This it failed to do, and for 
this reason it failed to make out a case within the exclusive 
jurisdiction of Congress, if such act was intended to be exclu- 
sive. The plea alleged no fact whatever. It simply stated the 
existence of a public act of Congress of which this court would 
have taken judicial notice. 

Upon the former hearing, we held the plea of the defendant 
insufficient, and we now adhere to that conclusion. 

Note. 

Judge Burks very properly distinguishes the principal case from 
the case of Hill v . United States, 248 U. S. 420, 39 Sup. Ct. 143, 63 
L. Ed. — , in which the transportation was on the person of an in- 
tended passenger of a common carrier, engaged in interstate com- 
merce between the states of Kentucky and West Virginia. The Hill 
case is not an authority on the question of the application of the 
Reed-Jones amendment to the transportation of intoxicating liquors 
by other than instrumentalities of interstate commerce. The opin- 
ion in the principal case is in accord with an editorial in 2 Va. Law 
Reg. (N. S.), 934, 937, where it is said: "The mere act of entering 
a state does not constitute interstate commerce — there must in ad- 
dition be traffic or intercourse. If a person should enter the state 
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on foot or in a privately controlled vehicle, not a common carrier 
engaged in interstate commerce, his act would not constitute in- 
terstate commerce and he would not be subject to the control of 
congress. The act easily bears the construction that it is not in- 
tended to apply to such transportation." 



Clarke v. Clarke et al. 
June 12, 1919. 
[99 S. E. 664.] 

1. Partnership (§ 80*) — Failure to Keep Accounts — Dispute — 
Presumption. — Each partner is bound to keep correct account of his 
transactions, and a partner failing to do so will be held to the strict- 
est account, and every reasonable presumption will be made against 
him, and on a dispute as to partnership matters, where one or both 
partners have lost evidence thereon, the court will not assume to 
adjust relative rights, where proof is entirely deficient and incon- 
clusive. 

[Ed. Note.— For o titer cases, see 10 Va.-W. Va. Enc. Dig. 841 ] 

2. Payment (§ 67 (1)*)— Evidence — Check. — Without evidence to 
the contrary, the Virginia rule is that a check, standing alone, im- 
plies that it is given in payment of a debt previously existing or cre- 
ated at the time check is drswn. 

[Ed. Note.— For other oases, see 11 Va.-W. Va. Enc. Dig. 10.] 

3. Witnesses (§ 15P (12)*) — Transactions with Decedent — Deposi- 
tion. — In suit to enjoin prosecution of actions at law against a part- 
ner, where report of commissioner to settle accounts was recom- 
mitted after death of complainant, a deposition then taken of a de- 
fendant as to partnership transactions with deceased should have 
been excluded. 

[Ed. Note. — For other cases, see 13 Va.-W. Va. Enc. Dig. 943.] 

Appeal from Circuit Court, Culpeper County. 

Suit in equity by John H. Clarke against R. Taylor Clarke 
and others to enjoin the prosecution of actions at law. Injunc- 
tion ordered, and cause referred to a commissioner to settle ac- 
counts, and exceptions by complainant, and, after his death, by 
Gertrude Clarke, his administratrix, to commissioner's report, 
sustained, and cause recommitted to commissioner, and decree 
for defendants, and complainant appeals. Affirmed. 

Hiden & Bickers, of Culpeper, for appellant. 
Grimsley & Miller and B. E. Johnson, all of Culpeper, for 
appellees. 

*For other cases see same topic and KEY-NUMBER in all Key- 
Numbered Digests and Indexes. 



